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Introduction

The tricter monitoring/dicloure and liquidit requirement faced  ank in the wake of the gloal financial crii mean
that project can often no longer e funded  traditional ank det alone. The det capital market have tepped up to the
challenge and project ond are on the rie, particularl amidt the green finance oom. Whilt the pecific challenge that
project ond poe when ued in a project financing arrangement are complex, the are  no mean inurmountale and
with the help of experienced profeional, project ond financing can e tructured in a wa that o�er a viale
alternative olution.

Concrete tep to etalih, develop and encourage energ tranition have een emraced  government and the wider
pulic ector, financial intitution and invetor. Gloal invetment in energ tranition totalled U$755n in 2021, an
increae of 27% when compared to 2020, and renewale energ achieved a record U$366n of invetment in 2021. Thee
alread impreive numer will continue to grow a the world move toward the goal of achieving net-zero emiion 
2050, a pledged in the Pari Agreement.
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Traditional project finance loan arrangement are alread eing tretched thinl to cover the increaing capital deploment
demand for the development of renewale energ project againt thi ackdrop, a ank’ funding ourcing and loan
diverification need – exacerated  the implementation of ael III regulation – make it di�icult for traditional loan
financing to keep pace with energ tranition project.

In repone, man ank have alread tarted to increae their ue of o-called “mini-perm” tructure. Thee hort- term
det financing olution incentivie refinancing following project completion, either  expoing the project compan to a
rik of default hould a refinancing not e poile prior to maturit (a “hard”mini-perm) or through “oft” mean, uch a
periodicall increaing the margin on the loan (a “oft” mini-perm). The ue of oth hard and oft mini-perm tructure
increae the need for additional capital, ince long-term project not onl need to ecure initial funding, ut alo
refinancing a part of their long-term funding trateg.

Thankfull, the capital market have a olution to o�er. Project ond – an attractive and now well-etalihed alternative
or complimentar financing method to traditional ank loan – could e the anwer. Thi i even more o in the renewale
pace a a reult of the recent oom in the ue of green ond. ut, what i a project ond? What are the requirement for
a ond to e laelled a “green”, and what are the main iue to e conidered  potential iuer and ponor
intending to raie det through the international capital market?

What i a project ond?
A project ond i not a ditinct “tpe” of ond (a the name ma ugget) at all, ut rather an umrella term that cover a
wide arra of ond product that are categoried  their repament ource eing limited to the cah flow of a particular
project. Project ond are generall iued  a pecial purpoe vehicle (ProjectCo or the Iuer) to finance or refinance
either the whole or part of a project.

Hitoricall, project ond have mot commonl een ued to refinance an exiting project after it contruction phae ha
een completed, a invetor have not traditionall een prepared to aume the contruction rik of a project.

However, in recent ear, the ue of project ond to fund the contruction phae of greenfield project ha ecome more
commonplace where ProjectCo can how that it meet pecified rating requirement and/or the project ond include
appropriate credit enhancement feature.

The green ond oom
“Green ond” i a lael ued for ond which proceed are earmarked for the financing of green initiative. Demand for
green ond ha een on the rie ever ince the World ank iued the firt green ond in 2008. While in 2012 the green
ond market amounted to onl U$2.6n, in 2021 green ond iuance reached U$517.4n and the are expected to
reach approximatel U$2.5trn  2025.

Work among regulator i ongoing, ut there i currentl no etalihed definition a to what contitute a green initiative
for thee purpoe. It might range from a renewale energ project uch a a wind farm to energ- e�icient uilding.

However, in order to give aurance aout the “green characteritic” of green ond, iuer cutomaril align with the
International Capital Market Aociation Green ond Principle (ICMA GP), which have ecome the market tandard for
the laelling of a ond a “green”. Under the ICMA GP, an iuer hould have a “Green ond Framework” in place for the
iuance of green ond.

Thi framework hould cover at leat the following characteritic of an intrument iued with a “green” lael:

• ue of proceed

• the proce for evaluating and electing the project or aet to e financed under uch intrument (including the
environmental ojective thereof);

• the management of proceed; and

• reporting, at leat annuall, on the ue of proceed.

The ue of project ond a a ource of funding for renewale energ project i the perfect candidate for the ICMA GP
“green” lael, a there i limited cope to challenge a renewale energ project’ environmental impact. In addition, once
ond proceed are applied to the project, additional management or impact reporting requirement hould e minimal or
not required at all.

Iue of particular importance when iuing a project ond
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Gloall, the project ond market ha grown at a 10% compound annual growth rate over the pat 10 ear. Againt the
ackdrop of thi gloal hift from traditional ank financingto capital market-aed funding, now i an opportune time for
ponor and takeholder to potentiall reduce their project funding cot and roaden their invetor ae  acceing
the intitutional ond market.

There are, however, a numer of particular iue involved that Iuer and ponor hould conider when funding a
project through the ue of project ond.

Legal considerations

Due diligence, dicloure and liailit iue under U ecuritie law
The iuance of a project ond will tpicall require the preparation of an o�ering memorandum or other o�ering
document in accordance with applicale ecuritie law and/ or tock exchange liting rule. Accordingl, oth the Iuer
and the project will e uject to an in-depth review  everal partie.

Thi i a necear proce, ut it can e time intenive, a it tpicall include:

• the preparation of a third-part technical review report to opine on the operational condition of the project and it
pat performance;

• the preparation of an independent model auditor’ report to certif that the project’ financial model i aed on
reaonale aumption; and

• the evaluation  legal counel of the Iuer’ credit, tructural, financial and cah flow rik profile in order to prepare
the o�ering document.

Under ecuritie regulation in everal juridiction, oth the Iuer and an underwriting ank will e liale for an
incorrect tatement of a material fact or omiion of material information in the o�ering document (though the tandard
varie from juridiction to juridiction). A a reult, underwriter and advior are particularl meticulou in conducting the
dicloure exercie.

Additionall, dicloure requirement involved in iuing project ond in the U market ma give rie to particular liailit
iue in the U where Rule 10-5 of the xchange Act (which prohiit an peron from making “an untrue tatement of
material fact” in connection with the purchae or ale of ecuritie) applie, in particular given the cla action route for
litigation availale in the U.

Additional material and document required to e dicloed and vetting procee to e complied with var depending on
the nature of the underling project and it particular condition, ut will cutomaril include:

• a negative aurance letter from ProjectCo’ legal counel and the underwriter’ counel: counel will conduct a
thorough review of all apect of the project and the o�ering document to iue thi negative aurance letter and will
eek ack- up evidence for each material tatement made in the o�ering document; and

• a comfort letter from ProjectCo’ auditor: auditor will extract each figure contained in the o�ering document that
ha een extracted from the financial tatement of ProjectCo and iue one or more market tandard comfort letter
addreed to the underwriter confirming
that uch numer match thoe oerved in their audit of ear-end financial tatement (or review, in the cae of
interim financial tatement) and providing negative aurance a to an material change in certain alance heet
line item (to e negotiated on a cae  cae ai) at the time of pricing and iuance.

Project ponor ma not want to dicloe commerciall enitive information uch a contractual term of o�take or credit
enhancement arrangement. Thi commercial realit can e hard to reconcile with the tringent dicloure requirement
involved in a ond iuance. Nonethele, it i worth noting that the cope of contractual dicloure required i well
defined.

Covenant
Covenant package for project ond – a a general rule – are uuall le retrictive for the Iuer a compared to thoe in
traditional ank financing. However, it i nonethele expected that the covenant package for a project ond hould
include certain covenant, uch a:

• to maintain all ecurit in full force and e�ect;
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• not to dipoe of the project aet or amend an of the project document, including the o�take agreement, PC
agreement and/or O&M agreement, a the cae ma e;

• to repurchae the ond in cae of a change of control;

• to compl with certain environmental tandard;

• to maintain a det ervice reerve account with a alance of at leat the next interet and principal repament
amount;

• to retrict the incurrence of additional financial indetedne;

• to retrict dividend ditriution;

• to limit the operating and maintenance expene; and

• to maintain the rating of the ond.

The covenant for project ond will e primaril “incurrence aed”, ie triggered  pecific action on the Iuer’ part or
the occurrence of a pecific event. The will uuall e intrinicall linked to high threhold and variou qualifier (eg a
covenant will not e reached unle it caue a “material advere e�ect”) in order to enure flexiilit for the Iuer and
the project, while till allowing the ondholder a remed hould the threhold impoed e exceeded.

Commerical/structural considerations

Negative carr
The nature of a tpical project mean that, though the proceed of a project ond iuance are received all at once, the
will e deploed over a period of everal ear a and when the project require funding. Until the fund are deploed, the
will generall e either depoited in a ank account or inveted in low rik, low return liquid aet. Thi expoe the
project ponor to the rik of “negative carr” – a ituation where the ond coupon exceed the return on the ond
proceed.

There are option availale to ProjectCo in order to mitigate againt negative carr. For intance, ProjectCo could retain
ome/ all of the ond at cloing and ell them at a later date to invetor who have provided upfront commitment – in
exchange for a commitment fee from ProjectCo – to purchae them at a tated price.

Certaint of pricing
In the context of a traditional ank loan, lender are generall ale to provide certaint on the interet rate earl in the
financing proce. In contrat, in ond tranaction the coupon will onl e formall confirmed a few da efore the
iuance of the ond.

The iue price, coupon and ield are dependent on the economic and market condition at the time of iuance which will
var a a reult of the e�ect of inflation, enchmark rate and other macroeconomic variale which have an e�ect on the
actual ield of a ond. ponor hould ear in mind that market condition could eail hift etween the moment the
make the deciion to iue a project ond and the moment it i actuall iued, putting preure on the project’ financial
model.

“Make-whole amount”
ondholder have a particular averion to an iuer making prepament prior to maturit. Thi primaril tem from the
fact that mot invetor in ond will e intitutional invetor uch a penion fund or inurance companie needing to
o�et their long-term liailitie ariing a a reult of the nature of their uinee with predictale, long-term invetment.
A a reult, ProjectCo will generall have to pa a “make-whole amount” if it wihe to make a prepament of the ond,
which will eentiall comprie the net preent value of the remaining pament of principal and interet on the ond.

Intercreditor iue
When project ond comprie part of the funding tructure of a project, the will uuall onl repreent one of everal
tranche of financing, in particular in larger project (noting that man renewale project require everal tranche of
financing). The participation of di�erent lender of di�erent clae in a project funding tructure give rie to ome
complex intercreditor iue that mut e conidered, for intance:

• which deciion will require the conent of a majorit of lender;

• which deciion will require the unanimou conent of the lender;
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• which deciion will require the conent of ondholder a oppoed to traditional ank lender or export credit agenc
lender; and

• which lender or cla of lender can call an event of default or accelerate the facilitie/ ond.

An intercreditor agreement will e necear to govern the deciion-making proce and enforcement mechanic etween
di�erent laer of a project funding tructure. It will regulate, mot cruciall, proviion outlining how vote are to e
allocated etween the di�erent creditor group andon which iue each of the creditor group hould “get a vote”.

A particular point to conider when allocating voting right etween di�erent creditor i the iue of timing. The deciion-
making proce for ondholder ma e particularl time conuming due to quorum requirement and ondholder
approval threhold.

The precie principle of the intercreditor arrangement will var greatl depending on whether the di�erent clae of
creditor are providing their funding on common term or not.

• If the funding i eing provided on common term, the intercreditor agreement will pla a more important role than if
funding were not provided on common term a it will need to regulate the deciion-making proce on all iue
(including who can call an event of default).

• On the other hand, if funding i not eing provided on common term, the underling document for each di�erent
ource of funding will eparatel govern the deciion-making proce and enforcement mechanic for each of the
di�erent ource.

Credit enhancement
In order to make project ond more attractive to invetor, ponor mut e prepared to add credit-enhancing feature to
the overall financing tructure. While the exact tructure of uch credit enhancement will var from project to project,
ponor will regularl e required to deliver letter of credit, to e called  the ondholder in the cae of project cot
overrun, a hortage in the det repament reerve account or the occurrence of an event of default.

In addition, invetor ma expect that in government-ponored project, a direct or indirect overeign guarantee i
granted (although in the cae of renewale energ project, government involvement might e limited to the role of
o�taker, in which cae it i common for the government to provide for a guarantee of it oligation under the power
purchae agreement).

Transaction management considerations

Timing of ecurit releae
When project ond are iued for the purpoe of refinancing, the interet of exiting lender in the tructure will often not
e aligned with the interet of the future ondholder. Thi iue i particularl evident when conidering how and when
ecurit in favour of incoming creditor will e created and perfected.

While exiting lender will wih to have received their repament prior to the releae of the ecurit that i to e re-taken
on ehalf of ondholder, the ondholder will likel wih to take the ecurit from the moment their mone i diured to
ProjectCo. Conequentl, the influx of ond proceed, the repament of exiting lender, the termination of interet rate
wap (where relevant) and the releae and re-taking of ecurit mut occur almot imultaneoul. Thi add an extra
laer of complexit to the proce.

In addition, certain ecurit that i uject to regitration efore pulic authoritie, uch a mortgage and hare pledge
(though thi ma var from juridiction to juridiction) ma not e releaed and re-taken at the ame time. If the project
ond tructure include uch ecurit, the underwriter mut get comfortale with uch ecurit eing perfected a a
condition uequent, with appropriate dicloure included in the o�ering document. Thi point uuall lead to length
and complex negotiation etween all partie and ponor mut e prepared to mediate among them.

Re-running of the financial model
A a reult of the uncertaint of pricing iue, a explained aove, and the nature of project ond – whoe repament
ource i the project cah flow – the marketing of the ond and the financial model included in the preliminar o�ering
document will refer to indicative financial model information onl. Once the ond are priced and the cot of financing
determined accordingl, the financial model of the project and it decription within the o�ering document will then need
to e updated.

Rating agencie vetting the tructure
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Project ond o�ered to the pulic will need to undergo a rating proce. Thi proce i normall conducted  one or
more of the principal rating agencie (tandard & Poor, Fitch or Mood’). Credit rating agencie conduct a thorough
review of the project and it financial model in accordance with their approved internal guideline for project finance, the
requirement of which ma di�er depending on the tpe of project, it credit enhancement feature and partie involved.

The rating agencie will generall perform an initial tructural review followed  a review of all legal documentation –
including the preliminar dicloure – and will then iue an indicative rating efore the launch. ponor hould approach
credit agencie earl in the tranaction proce to full undertand their timeline and requirement for their particular
project. Otaining credit rating i cutomaril a condition precedent to ond cloing.

Financial tatement
Generall, the dicloure package of a ond tranaction will include the lat two ear’ full ear audited financial
tatement of the Iuer. In addition, depending on the time of ear in which the ond iuance i expected to occur,
quarterl financial tatement might e required.

The uual rule, though the particular ituation of each Iuer ha to e analed eparatel, i that if more than 134 da
have paed ince the ear end, firt quarter financial tatement – which will e valid for another 134 da from their cut-
o� date – will e required. Thi general rule applie equall to each quarter, o if more than 134 da have paed ince the
firt quarter cut- o� date, half-ear financial tatement are needed (and o on for each quarter).

For project ond iued in the U market, while quarterl financial tatement do not need to e audited, the will have
to e reviewed in accordance with U Accounting tandard 6101, Letter for Underwriter and Certain Other Requeting
Partie (A 6101) iued  the Pulic Compan Accounting Overight oard (PCAO). Accordingl, ponor hould e
aware that ProjectCo might need to prepare interim financial tatement and uch tatement will need to e reviewed 
the auditor to avoid an potential dela in finaliing dicloure.

Conclusion
Project ond are a ueful and increaingl popular alternative to traditional project finance loan arrangement, particularl
when it come to renewale energ project, which can alo enefit from a green ond framework. A a reult, there ha
recentl een a teep increae in the ue of project ond to fund project. However, project ond carr with them
di�erent legal, commercial and tranaction management iue to traditional ank loan, which mut e conidered at an
earl tage and with the help of experienced and knowledgeale advior, in order to determine whether the det capital
market are availale for a project.
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